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STATEMENT OF THE CASE
Nature of the Case
Kevin Joseph Walsh asserts the district court erred when it denied his motion to suppress.
Mindful of the applicable authorities, Mr. Walsh asserts the initial stop of his car was unlawful.

Statement of the Facts and Course of Proceedings
At the hearing on the motion to suppress, Officer Thomas Sessions of the Garden City
Police Department testified that, on the evening of December 17, 2016, he saw a car with a
trailer hitch ball that was partially covering the license plate. (See Tr. 07/11/17, p.12, L.20 –
p.14, L.16.) Officer Sessions testified he moved from directly behind the car to the inside lane to
get a better read on the license plate. (Tr. 07/11/17, p.15, Ls.17-25.) He testified that when he
was trying to look at the license plate, the driver “veered over into my lane almost completely.
The complete driver’s side tire into my lane of travel.”

(Tr. 07/11/17, p.16, Ls.4-8.)

Officer Sessions testified the car did not signal beforehand, and went right back into its lane after
that. (See Tr. 07/11/17, p.16, Ls.9-11.)
Officer Sessions testified he then conducted a traffic stop. (Tr. 07/11/17, p.16, Ls.13-16.)
He contacted the driver of the car, Mr. Walsh. (See Tr. 07/11/17, p.16, Ls.17-19.) According to
Officer Sessions’ police report, he smelled the odor of marijuana coming from inside the car.
(R., p.73.) He called for an assist officer, and Mr. Walsh admitted to having marijuana in his
pocket. (R., p.73.) The officers then searched Mr. Walsh, and found marijuana, eighteen pills
later identified as methadone, and paraphernalia.

(See R., pp.73-74.)

The officers placed

Mr. Walsh under arrest. (R., p.75.)
The State charged Mr. Walsh by Information with one count of possession of a controlled
substance, felony, I.C. § 37-2732(c), for the methadone, one count of possession of a controlled
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substance, misdemeanor, I.C. § 37-2732(c), for the marijuana, and one count of possession of
drug paraphernalia, misdemeanor, I.C. § 37-2734A. (R., pp.39-40.) Later, the State filed an
Information Part II, alleging Mr. Walsh was a persistent violator under I.C. § 19-2514.
(R., pp.59-60.) Mr. Walsh pleaded not guilty. (See R., p.61.)
Mr. Walsh subsequently filed a Motion to Suppress, requesting the district court,
“pursuant to Amendments 4, 5 and 14 of the United States Constitution, Article I, Section 17 of
the Idaho Constitution, I.C.R. 12(b)(3), and all relevant statutory and case law,” for an order “to
suppress all evidence seized in the instant case.” (R., pp.64-65.) In his Memorandum in Support
of Motion to Suppress (R., pp.67-72), Mr. Walsh asserted he “did have a trailer hitch but did not
have a ball attached to the hitch” (R., p.70; see R., pp.76-82).

He also asserted that

“Officer Sessions reported that Mr. Walsh ‘crossed over into his lane of travel with the passenger
side tires before correcting back into the inside south bound lane’.”1 (R., p.70; see R., p.73.)
Further, Mr. Walsh asserted, “[a]ccording to Weather Underground, on December 17th 2016, the
snow depth was two inches. The total snow fall for Boise, for the month of December leading up
to the 17th, was 5.3 inches. One can assume that there was snow on the street and [it was]
difficult to see the dividing lines between lanes.” (R., p.70.)
In sum, Mr. Walsh asserted “there was no ball on the trailer hitch to obstruct the Officer’s
view and there was at least two inches of snow on the ground making it hard for Mr. Walsh to
see the lines on the road.” (R., p.70.) He asserted, “[d]ue to the impropriety of the officer’s
actions, it is asserted that all direct and indirect fruits of the stop, including statements and any
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As noted above, Officer Sessions testified at the hearing on the motion to suppress that the car
“veered over into my lane almost completely. The complete driver’s side tire into my lane of
travel.” (Tr. 07/11/17, p.16, Ls.6-8.)
2

other evidence gathered, should be suppressed as fruit of the poisonous tree, or, in the
alternative, this case should be dismissed.” (R., p.70.)
In its State’s Response to Defendant’s Motion to Suppress (R., pp.100-03), the State
argued, “Officer Sessions’ observations on the night of the incident were that the plate was
obstructed, and that gave him proper grounds upon which to stop Defendant’s car” (R., p.101).
The State also argued, “Officer Sessions further indicated that Defendant failed to maintain his
lane of travel by drifting into another lane, in violation of I.C. § 49-637.” (R., p.101.)
At the hearing on the motion to suppress, the parties stipulated to the admission of
Officer Sessions’ police report, and photographs of the car taken four months after the traffic
stop. (Tr. 07/11/17, p.5, L.20 – p.6, L.22; see R., pp.73-82.) Mr. Walsh’s fiancée testified
Mr. Walsh owned a Lincoln Town Car. (See Tr. 07/11/17, p.7, L.10 – p.8, L.9.) She testified
that Mr. Walsh had never had a ball on the trailer hitch. (See Tr. 07/11/17, p.8, L.25 – p.9, L.20.)
On cross-examination, Officer Sessions testified he did not remember any snow on the
ground on the day of the traffic stop. (See Tr. 07/11/17, p.19, L.24 – p.20, L.4.) He also testified
that he wrote in the police report that he stopped a Chrysler Town Car, and that he did not stop a
van; Mr. Walsh’s counsel then stated that “[a] Chrysler Town Car is a van.” (See Tr. 07/11/17,
p.18, L.24 – p.19, L.23; R., p.73.)
The district court stated, “overall I don’t feel like I necessarily have to make a finding on
this point, but were I to make a finding, I would find based on the weight of the evidence today
that there was a ball on the hitch at the time that did obstruct the plates.” (Tr. 07/11/17, p.27,
Ls.9-13.) The district court determined, “I don’t believe I need to make that finding because
there was also unrefuted evidence that the defendant did drift into the other lane of traffic
without properly signaling. That is an infraction. It is a legal and justifiable basis to stop.”
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(Tr. 07/11/17, p.27, Ls.13-17.) Thus, the district court determined, “since that is the only basis
for filing the Motion to Suppress, I’ll deny the Motion to Suppress because I believe there was at
least one infraction basis to stop and possibly two.”

(Tr. 07/11/17, p.27, Ls.18-21;

see R., p.121.)
Pursuant to a plea agreement, Mr. Walsh entered a conditional guilty plea to felony
possession of a controlled substance, preserving his right to appeal from the district court’s
denial of the motion to suppress. (Tr. 07/27/17, p.5, L.14 – p.6, L.19; see R., pp.111-20.) The
State agreed to dismiss the other charges and the persistent violator sentencing enhancement.
(See Tr. 07/27/17, p.5, Ls.18-20.)

The district court accepted Mr. Walsh’s guilty plea.

(Tr. 07/27/17, p.16, Ls.2-6.) The district court subsequently imposed a unified sentence of seven
years, with one year fixed. (R., pp.131-34.)
Mr. Walsh filed a Notice of Appeal timely from the district court’s Judgment of
Conviction. (R., pp.135-37; see R., pp.140-43 (Amended Notice of Appeal).)

4

ISSUE
Did the district court err when it denied Mr. Walsh’s motion to suppress?
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ARGUMENT
The District Court Erred When It Denied Mr. Walsh’s Motion To Suppress

A.

Introduction
Mr. Walsh asserts the district court erred when it denied his motion to suppress, because

the initial stop of his car was unlawful. Thus, the evidence obtained as a result of the traffic stop
should have been suppressed.

B.

Standard Of Review
The standard of review for a motion to suppress is bifurcated. An appellate court defers

to the trial court’s findings of fact unless the findings are clearly erroneous, and freely reviews
the trial court’s application of constitutional principles to the facts as found. State v. Hankey,
134 Idaho 844, 846 (2000).

C.

The Initial Stop Of Mr. Walsh’s Car Was Unlawful
Mr. Walsh asserts the initial stop of his car was unlawful. The Fourth Amendment to the

United States Constitution and Article I, Section 17 of the Idaho Constitution prohibit
unreasonable searches and seizures. U.S. Const. amend. IV; Idaho Const. art. I, § 17. Evidence
obtained in violation of these constitutional protections generally may not be used as evidence
against the victim of the illegal government action. See State v. Bishop, 146 Idaho 804, 810-11
(2009); State v. Koivu, 152 Idaho 511 (2012). This exclusionary rule “applies to evidence
obtained directly from the illegal government action and to evidence discovered through the
exploitation of the original illegality, or the fruit of the poisonous tree.” See Bishop, 146 Idaho
at 811.
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“Any warrantless search or seizure of a citizen is presumptively unreasonable unless if
falls within certain specific and well-delineated exceptions.” Halen v. State, 136 Idaho 829, 833
(2002). “When a warrantless search or seizure is challenged by the defendant, the State bears the
burden to show that a recognized exception to the warrant requirement is applicable.” Id.
“Traffic stops constitute seizures under the Fourth Amendment.” State v. Henage, 143
Idaho 655, 658 (2007). However, because a traffic stop is limited in scope and duration, it is
analogous to an investigative detention and is analyzed under the principles set forth in Terry v.
Ohio, 392 U.S. 1 (1968). State v. Stewart, 145 Idaho 641, 644 (Ct. App. 2008). “Limited
investigatory detentions are permissible when justified by an officer’s reasonable articulable
suspicion that a person has committed, or is about to commit, a crime.” State v. Morgan, 154
Idaho 109, 112 (2013). “Reasonable suspicion must be based on specific, articulable facts and
the rational inferences that can be drawn from those facts.”
omitted).

Id. (internal quotation marks

“Reasonable suspicion requires more than a mere hunch or inchoate and

unparticularized suspicion.” Id. (internal quotation marks omitted). “The test for reasonable
suspicion is based on the totality of the circumstances known to the officer at or before the time
of the stop.” Id.
Thus, a traffic stop is justified where “the officer has reasonable suspicion that a driver
has committed an offense, such as a traffic offense . . . .” State v. Neal, 159 Idaho 439, 442
(2015). Idaho Code § 49-428 provides that every license plate shall “be in a place and position
to be clearly visible.” I.C. § 49-428(2). The Idaho Court of Appeals has recently held that a
trailer ball hitch partially obscuring a license plate is a violation of section 49-428(2). State v.
Tregeagle, 161 Idaho 763 (Ct. App. 2017). Idaho Code § 49-637 provides that, “[w]henever any
highway has been divided into two (2) or more clearly marked lanes for traffic . . . [a] vehicle
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shall be driven as nearly as practicable entirely within a single lane and shall not be moved from
that lane until the driver has first ascertained that the movement can be made with safety.”
I.C. § 49-637(1).
Mindful of the above authorities, Mr. Walsh asserts the initial stop of his car was
unlawful. As Mr. Walsh asserted before the district court, he “did have a trailer hitch but did not
have a ball attached to the hitch.” (See R., p.70.) Mr. Walsh’s fiancée testified that Mr. Walsh
had never had a ball on the trailer hitch. (See Tr. 07/11/17, p.8, L.25 – p.9, L.20.) Additionally,
as Mr. Walsh asserted before the district court, considering the snow depth of two inches on
December 17, 2016, and the total snowfall for December 2016 of 5.3 inches, “[o]ne can assume
that there was snow on the street and [it was] difficult to see the dividing lines between lanes.”
(See R., p.70.) Thus, Mr. Walsh submits there was no basis for the officer to have reasonable
suspicion that he had committed a traffic offense. See Neal, 159 Idaho at 442. The initial stop of
Mr. Walsh’s car was therefore unlawful. See Halen, 136 Idaho at 833.
The initial stop of Mr. Walsh’s car was unlawful, and the evidence obtained as a result of
the traffic stop should have been suppressed. The district court erred when it denied Mr. Walsh’s
motion to suppress.
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CONCLUSION
For the above reasons, Mr. Walsh respectfully requests that this Court vacate the district
court’s order of judgment and commitment and the order which denied his motion to suppress,
and remand the case to the district court for further proceedings.
DATED this 22nd day of May, 2018.

_________/s/________________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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